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TNO THE 
UND EEDSSTATES COURT OF APPEALS 


FORCE Nini CERCULT 


No. 22788 


REPLY BRIEF OF APPELLANT 


SUMMARY OF ARGUMENT 


It 16 ressceriully submitted to the Court thaw the 
Certificates of Indebtedness issued to SOUTHWEST FOREST 
INDUSTRIES, INC. (hereinafter referred to as SOUTHWEST), 
pact CO PRODUGERG COml9 Ol. COMPANY (hereinafter referred 
ee as PRODUCHHE mace ucoscuc Of administration in the super- 
seded Chapter XI Bankruptcy Proceedings and as such are 
entitled to no priority over other costs of administration 
in the superseded Chapter XI proceedings. The Appellant, 
WHITE CHEMICAL COMPANY (hereinafter referred to as WHITE), 
fhUrnished @e@Ccds ave@woemumees To time Cebtor corporation, as 
set forth in the Transcript of Record at pages 143 and 144, 
which had a reasonable value of twenty-eight thousand four 
hundred fut y-onesand 2o/ 100 ($25 %51.268) dollars. This 
amount was allowed as a cost of administration of the super- 


seded Chapter XI proceedings (Transcript of Record, page 147). 


it is further swlemitted to the Court that the Bank= 
aul ecyeCourt hacma@onpemer;cauthoritysor jurisdiction to 
exercise equitable powers which have the effect of cir- 
eumventing themenactments of Congress, as such enactments 
have been set forth in the Bankruptcy Act and, in particu- 
far, es 3a a ume c. 5 Uy and in § G4(ael of the 
Eaniscupieyatictrmieeteernce S$ Othe jie 

if is siemipredspnas Sunder § 3445(4hU.Sec. & 744d, 
tHe auLhorivy crecme Coury 15 Lestricved €O granting unto 
Certificate holders security and priority over "extsting 
OM Lgattons ~ana nev Over Owner cesrs Of administravion: 

It is further submitted that under § 64(a)1 of the 
Eemiccupccy Het elie Ussnc, | W@4(ad1)]> aad costs of admam-— 
istration which have been incurred and are unpaid are on 
a parity end sheu@asewere omPa pro rata basis in the @ssets 
available after the payment of the costs of administration 


Guevhne supersedine aniempucy proceeding. 


STATEMENT OF FACTS 


It 18 SWbinitted that tme facts thet are pertinent and 
controlling upon the decision in this case are as they have 
Deen Sev Outen tie price briets Of eppellant and appellees 


MUGS eee oct MroOrbaetn Fame portions of the Trameeript of Record 


which have been referred to by both appellant and appellees 


in prior Driers ame herve uae 
ARGUMENT 


It is respectfully submitted to the Court that two 
Sect lone” of the Bawkeuercy Act “@ontrol the Wase atl bar. 
Gis fupther submited Glial these Stabiges aregconeise 
and contain noS@ambiguiries: 
it 18 further sismitced thar these to Sstatuves 
should be followed, as they have been enacted by Congress 
aad that when this@rs dene thestappeliant will then be 
found to be entitled to share equally with appellees in 
the funds available for the payment of the costs of ad- 
Mai stravion “Of e®iie superseuea Chapuer Al procecdiigs: 
Appellees have cited two cases in addition to the 
Omes cited to the Course in Wppellant's Opening Brief. On 
page 15 of Appellee's Brief, the case In re Miracle Mart, 
tes (3rdg@iieac | Cameime Semloce., Cuca. Bankreupicy 
Reports G) G2N754 srepeme os seem chcited. Bt pop. 72,390 of 
tne C.c .HaWepert, the Second Circuit nowed: 
"Instead, we have a series of inconsistent 
sections which create a fundamental am- 


biguity. We are required, therefore, to 
COMstrue Che Bankruptcy Act as best we 


can. We belteve that tn such etreum- 

stanees resort to the equitable powers 

of a bankruptey court to fashton a 

remedy for thts aberrant sttuation ts 

justified." (Emphasis added) 

It is submitted that in the case at bar, we do not 
Heve any SanConemerem: Secrets, and ft We ssubmitted further 
maar threougheus tmencelitsce Of Chis Tapagavion the appel- 
lees, before the Referee, the District Court, and now 
before ThtemCetrt  Seonsvaveny ly “and “constantly disregard, 
overlook and hope that the words of the statute, that it 
is submitted are controlling, will fade away. These words 
are “Brveting Obiigarmons  as™seteroren an@y 344 (11 %ss.c. 
ye 
COLLIER ON BANKRUPTCY, Vol. 8 (14th ed. 1967), 

Semop. L004, IOUS vandern0Ga, treats this language relac- 
moe LO existime oblmeretons. In | 7.1 of $ 6.40 at p. «2005 
ef COLLIER ON BANKRUEWsY> as above cited, this learned 
Breacise Slaves biaueuMewcerulticates may be made supe— 
rior tO COStS Of admmmisgeation amd cites as its authority 
Todd v. Zoda (C.A.2d, 1951) 188 F.2d 84, and In re Detaware 
Hosiery Mitirs iC) deem 202 Hi 2d 951, In the case of 
Todd v. Zoda, supra, the Second Circuit stated at p. 86 of 


wae Colnwom: 


a a 


“ln Ss VCGiieve@as roecOsM aed Una im eucep— 
tional instances equitable considerations 
may justify a court of bankruptcy in vali- 
Catling sen simaubnerized. loan as, an expense 
Of adiiWiaseraes om. “None ot tnese Cases 
involved the question whether equitable 
considerations would justify a loan- 
claimant in obtaining priority in pay- 
Ment “overspruer lenders to whe @deprer 
in, POSssesamommol Over Subsequent ex— 
penses of administration advanced by 
Credivers wo mad no Novice of the 
joan-Cleitiane's CWadin to priority.” 


Ne pointed eeouvger pe Pham s Opeming @ariet, Inere 
Delaware Hostery Mills, supra, has a footnote numbered 6 
OM pe 953 Of themnepert , which Ssraves. 

m6). «6research has not disclosed any 

case where there was a provision that 
Che Certii ter: Cr loan had priorivy 
over expenses of administration." 

Appellees state "the granting of such priority to 
Receiver's Certificates is authorized by Section 344" 
(Appellees' Brief, p. 1). On p. 15 of Appellees' Brief, 
ley Stare: 


a however, even if the priority 


treatment accorded the Receiver's 
CerEMwimteavee miele gmexpress ly aurio— 
rized yoy electro tee would be within 
the equitable powers of the Bankruptcy 
Couey TO Aecewd such prlority." 


Mitts 2S Cee lanmetaee Ghay Pn resutracte Warr, inc., supra, 
toca ie Opete Omnis Ue remembered that in the 


Niraele Nears Case the Court epecifically found a series of 


inconsistent sections which were subsequently cured by 
amendment to the Bankruptcy Statutes as noted in that case. 
It is respectfully submitted that § 344 of the Bank- 
ruptcy Act (limU.S.Cc. § 744) does not under any strétch of 
the imagination nor under any judicial construction known 
Ro whe appellant aurmertize Ene eranting of priority to 4 
Certificate holder over another cost of administration. 
ine pleingucleareweoneisesand unambiguems, lanzpuage states 
that the Certificate may be given priority over extsting 
obligations. “Lt 1S sUpmiimed that if Congress had intended 
the Certificate holder to have priority over other costs 
Of administratton, ©emeress Wontd UNen in its ine indte Wwis— 
dom have stated "over existing obligations and other costs 
Of acini strativen, | 
The appellees cite a case out of this Circuit, In re 

Emedgford Con (Cima ome) 237 Pe2d 162. Im that case 
aw p. 166, this Cote vererced 

MIMeGre 15 Migs Weed oe consider the prior#ty 

SUsUUseel Eien Clans eon tic Oregon Tarmiers 

NOC e tems bo wi SsOmmae Corum caves mad 

they been retained by Hadley for, as we 

lave Setive (mel wEiana moira 15 precluded 

TrOneecollecti Mi Memes titan Ne pald for a 


claim against an insolvent corporation 
to which he owed a fiduciary duty.” 


It is submitted that based upon that language the 


I 


Statement On pp: eeu ppe lees rier = is incorrecumwiere 
appellees state that this Court recognized inferentially 
that Receiver's Certificates may provide for and be ac- 
Corded prioritmeover oOUner expenses or administration. 
it is .submittede@ehat tie ratio ge@idendi of that case was 
iat a fiduciary coulda nol prolit from a €ramsacti#on as 
against the person to whom a duty was owed and in particu- 
lar when there was no consideration flowing in the acqui- 
smudon of the “cian 

iG 4s Cecmeccun ia sevione thed Lo the Colml thay ne 
case at bar is novel. The appellant has been unable to 
find a Court decision in the entire United States that has 
ruled upon the problem in the case at bar. In the case 
onmiin re Colimbta Riemer Co.(C aN. 30%, 1941) My F.2d 999, 
the ratio decidendi of the decision was the parity or 
priority between costs of administration of a chapter 
Proceedinp and 2 Supereeadye bankruptcy. TMis case wads 
decided prior to the amendment which accords priority to 
UaS COste Of adie omemeot a Dankriemcy proceeding 
that supersedes a chapter proceeding. In the Columbia 
Ribbon case, the Comet stated at p. O01: 


ae Saice Usneressa has setmp no order 


OL ai OcrnvaWwa waa bile first class the 
COMEGMinay Noe flux pruorities within the 
Gleea. 


SINcesthac Citepmeomereos has Cstablished ome subpriority. 
Rimdoes wotwrevace wovnecetver’s Certtfreares. 

It is respectfully submitted that no authority has 
been cited to hold that loans to a receiver are not costs 
of administration. Notwithstanding the degradation to 
Minch 4 dissenvpinpeopiewon wes subjeceed by the appellees ; 
in the case of In the Matter of A. M4. Townson & Co., Bank- 
rept (C. ANC RRIORO eereed 49 pappeddantmstaligiceiis 
nat the laneuate Tron thaw dissen@ is a correct Stavement 
of the law where it is stated, as cited in Appellant's 
Ceeminipw Erie? , someon. 7: 

u. . « COUrts=althorized jloams made to re- 
CelVErs foe meiiemce =aaetr ©peraulvons are 
in the Cave@ermy of "che actwal tama neces- 
Samy €Osus sea soahelees Of Preserving toe 
Cstacve’ aiddeewesaceorded first priority 
as an ‘expense of administration.'" 

in ve Colvumpia Weep on CO., Supra, States at p. POOL: 
"lt follewe that tee court in deélermining 
Ene pricgtie wets acainst the estave 
is bound by the provisions of Section 64 
sub. a, as amended, 11 U.S.C.A. § 104 
Subs) S.C meomeetuye Gace Classes, of debus 
Which are To Mave pmiority of payment 
Over Pehiete | Creditors of a DankwupLl es— 


Gabe andy Tie some ot thelr payment with 
respect to each other." 


inde laneveato id IMeheor \eenolas Us United Staves, 


86 Sup. Ct. 1674, 384 U.S. 562, would seem to indicate 


that the equitable power of the Bankruptcy Court is limited 
since Congress has superseded such equitable power with its 
statutory enactments. At p. 1683 of the Supreme Court 
mewort. It 12s .emeued: 

U6, 6 Be stone pediiey, of 5 64 a (1) 

of the Beamianierey ctw «os - SStablishes 

a sharply defined priority that places 

all expenses of administration on a 

Osha Ay = 

It Dee true@thar imeihe Nieholas case, tax problems 
were being litigated, but it is respectfully submitted 
that the Supreme Court has indicated that the priorities 
established by § 64(a) of the Bankruptcy Act are sharply 
defined and that under § 64(a)1 all expenses of administra- 
mron, including we taumce nor Gexes Wilken were a Cost of ad- 
mee Strat LON , a Pmaeeeacc. “are ona parity . 

It is therefore respectfully submitted to this Court, 
tieat Since The Pidemdcmwm cd tChrouphn the vehicle of the 
Peplificates Of Wee wwe fees are properly classiived as a 
e@se Of admimistrattomein paceNarrerwofAumeY. Toaunsoned 
Cco.., Supra, Whe wacumumes Moat cost of admamistration @s 
evidenced by a Certificate of Indebtedness should not give 
tO 1U SpElommryeeVermOule, Ce6sts Gf aeministratilon, even 


TROUGI Mee Cerpificaremprovides for such pricrity. It is 


Vis ro Tiohete on wel Ormny In tie Certifmeate that the 


elgoe lant Wasmeenseomely chalilengee™througheur the course 


Gia viese Orececaimes . 


In the case of In re Coneentrated Products Corp. 


Goma . 3a, 


1930) so rl2a9745, the Court stated at p. 747: 


"But, ese Ve Ene Equitable nature of 


much OF themeam@icnupecy COlmwr’ Ss under-— 
Takings times brecediume. time facet remains 
that there fsa wealth of stetutory 
enactment which places definite limits 
On Ghe=e@liges seaetion, and @iawen the 
court Haemmo might to vary.” 


The Court at p. 747 cited the following language 


Migemackn 


Lit 


re Judie Gap, Commemcial Cow, 5 F.2d 307 at 309: 


Nor ts tt tneonststent with the 
established doctrine that always ts 
jurtsdtetton tn bankwuptcy ltrmited by 
statute, and that though bankruptcy 
proceedings are equttable in their 
nature and must be carrted on as such, 
nevertheless they are to be admtints- 
tered tn accord wtth the Bankruptcy 
Aet and general orders, and not by 
virtue of any broad unlimited equity 
power, [Uitearions omitted), " 

(Emphasis added) 


iS Pieper emitted tomthe Comm: that the appeli- 


ant fully aad wenptervely recosmilzes the equitable power 


of the Bankruptcy Court. However, the appellant respect- 


fully Submits weomriewCourt that dine this» case statutory 


enactment has placed definite limits on the Court's equi- 


table peEMeErSeimeludine tae prehnibition agaimst granting 


= io 


OMenCos, Of ACMmigde= ror 1On Drioritvy over another cost of 
pemanestration. 

The appellees have distinguished appellant's cases 
and it is true #hat none of them deal directly with what 
ios Submitted owe ssuewIn thasedase, ft is simply 
the best we could do, because, as stated hereinbefore, the 
appellant has been unable to find any case which is right 
in the "rumble seat." 

In conclus#enmem re 15 Mespecriuily subnatited that the 
Bankruptcy Court, under § 344 (11 U.S.C. § 744) had au- 
thority to authorize the borrowing of money and issuing 
of Certificates of Indebtedness evidencing such loans but 
wae Bankruptcy Coliet Mes Tamited in that it could only 
erant to the lender ea Certificate holder, the appellees 
herein, security and priority over extsting obligations. 
Under the Nicholas v. United States case, supra, the sharply 
defined priorities established by § 64(a) of the Bankruptcy 
Act, deprive the Court of equitable power to vary these 
PRLOri ples Gomeleyetee Yee Cotablished by Congress. 

in ve Comeepivaewed Produets Comp., supra, it is sub- 
mitted, lays down the principle that the equitable powers 
of the Bankruptcy Court must always give way and are 


limited to the extent that Congress has enacted specific 


eee 


ers: 
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Stavutes relaumne Per riie SUb)JecU mMavter in Tssue. iIn>-re 
Delaware Hostery Mtlls, supra, in the footnote states that 
no case can be found as of that date and none have been 
found by the appellant, wherein debts evidenced by Certi- 
fiiesates of Indebtedness issued pursuant to § 344 (1 U.S.C. 
§ 744) were given priority over other costs of administra- 
On. 

TimreaGolhm pigeon Com wsupra;eshates won: pw 1002: 

"ww «Re Cemet Mey Sot byeeranting» a 
DeLOr Vee Viet emOeama COULLaD Le SeU 
aside the clear congressional mandate 
Uiaw NO sem a Sigal lige JOSS she 
Cordes 

ie rurthner stated: 

", . . . But these equitable powers are 
to be exercised within the limits laid 
down by the = Bankruptcy Act and is ical 
LO 1S Smeciietemocey lsiolls . 

It is further submitted that the Bankruptcy Act must 
be considered as a whole and it is submitted that Congress 
in its wisdom was aware of a difference between “existing 
Mkts at tone As sraseamiee stu) (1) U.S.C. § 7484) and 
Wests OF aetitle mramionmace smeared in § Ofa)\l. That by 
ease Of EWVeh contre sccwenaiawisdem, it is sibmatted that 


if Congress had intended that Certificates of Indebtedness 


fave wDict@iithvmenor OLmcre COsts Of Aadminea stration, 17 very 


Aes 


easily could have stated "over existing obligations and 
Gummer Costs ef acdmmmmseration.” Thrs Congress dtd not do. 

The appellaneeduarrels not wen the equitable power 
of the Bankruptcy Court. Appellant takes the position and 
mesOcChnuiay submaipe Lo mis Court that the equitable power 
of the Bankruptcy Court has been superseded by congressional 
eme@cunent . 

The appellant further submits to this Court that the 
claims of the appellees represented by the Certificates of 
Indebtedness are costs of administration. The provisions 
@emeained in stich Cerediicates, according unto the holder 
EMetreor a priority OVemmeener costs of administration, are 
provisions that have been allowed by the Bankruptcy Court 
in excess of its authority to grant the same. The clear 
ieenc of Congress sure eum tTbed, 15 Spelled oul an 
the two applicable statutes. This statutory language 
amynorizes the Banlosmgimeyeeourt tO authorize Certifreates 
of Indebtedness and to accord to such Certificates priority 
ber OlLner ertetiiq Opmogt ons. The holder of such Cer- 
Pim ieave, fu ts cubltnvednets merely another claimant for 
a cost of administration expense. 

Paocmupeimude teremounr. tne Opening Brier of the 


Appellant herein, and the failure of appellees to show 


Eek = 


authorities to @iemectwirary,, Pyeisereseecctiully submitted 
teat Ghis Case Siteula be wemamded to the District Court 
Mricer a Mandate requiaumas the District Court sitting as a 
Hourt of Bankrugrcy to Ceevreibuterall fundseand assets 
available after the costs of the superseding bankruptcy 
Go the claimants for Gme cost of administration in the 
superseded bankruptcy on a pro rata basis including the 
eopeiulant herein, 

hespecvaully submitted , 


McKESSON, RENAUD, COOK, MILLER 
& CORDOVA 


Vo/ Joseph B. Milier 
By 
J@eemn 5. Mater 


31 Luhrs Arcade 
Phoenix, Arizona 85003 


Attorneys for Appellant 
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deposited two (2) copies of the foregoing Reply Brief of 
Peoelilant in final primved form in the United States Fost 
Getice in the Gay of Pieoenix. svave of Arizona, enclosed 
in envelopes duly addressed as follows: 


Richard eh. ) Hes.” bec. 
1220 irizema Livle Bullding 
Phoenix, Arizona 85003 


Attommey for Receiver—Trustee., Appellee 


Reavianicgmriiis Burrus & Kiewit 
Wil itgmeeD, Bealeer, Bsq. 

(33 Seeley Sau loins 

Phoenix, Arizona 85004 


Maegieyvs for Producers Cotton O11 Co. 


Fennemore, Craig, von Ammon, McClennen 
& Udall 

R@temt Ge cio. SG; 

900 Pirstwiaviomal Bank Bualding 

Phoenix eitragema 35004 


Attorneys for Southwest Forest Industries 


Jame sme emenerele. Ith Esq. 
LUC eore Iie: Monroe 
PRaeenixs iemmena 85003 


AUvermneye sor Debtlor 


Lop lafe Olu ne 1 Oretoumoeniatiimes was fully prepaid; he 
further states that he deposited twenty-five (25) copies 
i the Unived staves Peeteurrice in the City of Phoenix, 
State of Arizona, duly addressed to the Office of the 
Clerk, U2 se Cour, of Mppeals for the Ninth Circuit, 

San Franciscee, California 94101. 
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All mailings were made on the lst day of August, 
1968. 


yey J0OScone bp. Maller 


Josepm Bb. Mailer 


Subscribed and sworn to before me 
moms ist day of August, 1960. 


/s/ Catherine F. Howard 
Notary Public [SEAL ] 


My commission expires 
Pepeember 2Oy 1972 


Gee 


